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STATEMENT OF THE | SSUES

The issues in this bid protest are whether, in making a
prelimnary decision to award a public contract, Respondent
acted contrary to a governing statute, rule, policy, or project
specification; and, if so, for each such instance, whether the
m sstep was clearly erroneous, arbitrary or capricious, or
contrary to conpetition

PRELI M NARY STATEMENT

Petitioner E-Builder, Inc. (“E-Builder”) has chall enged a
selection conmttee’s reconmmendati on to Respondent M am -Dade
County School Board (the “Board”) that a contract be awarded to
| nt ervenor Energing Solutions d/b/a Constructware, |nc.
(“Constructware”). The subject contract is for internet-based
col | aborative construction and clainms reduction support
services, which will facilitate the adm nistration of the
ongoi ng capital construction programin the M am -Dade County
Public School District (the “District”).

Si x vendors submitted proposals in response to Request for
Proposal s No. 026- CC10, which had been issued in the autumm of
2002. A selection conmttee reviewed the proposals and, in

Decenber 2002, voted to recommend that the contract be awarded



to Constructware. E-Builder protested, the Board referred the
matter to the Division of Adm nistrative Hearings ("DOAH"),
Constructware was allowed to intervene, and the undersigned
schedul ed a final hearing, which took place on June 17 and 18,
2003.

At the final hearing, E-Builder presented Jonathan Antevy,
one of its principals, together with four wtnesses who were, at
the time, enployees of the District, nanely Rose Barefield Cox,
John Penni ngton, Barbara Jones, and Laurence White. E-Buil der
al so offered 15 exhibits (Petitioner’s Exhibits 4, 25-27, 30,

40, 49, 55, 56, 132, 133, and 143-46), which were received into
evi dence.

By agreenent of the parties, the Board and Constructware
conducted direct exam nations, as desired, of the w tnesses
called during E-Builder’s case. As well, exhibits nunbered 2-12
were admtted as Respondent’s Exhibits, and official recognition
was taken of School Board Rule 6Gx13-8C 1.064, which was narked
for identification as Respondent’s Exhibit 1.

The final hearing transcript was filed with DOAH on
Septenber 8, 2003, and the parties tinely filed their respective
Proposed Reconmended Orders before the established deadline,
whi ch was Septenber 26, 2003.

Unl ess otherw se indicated, citations to the Florida

Statutes refer to the 2003 Fl ori da Stat utes.



FI NDI NGS OF FACT

|. The Request for Proposals

1. In the fall of 2002, the Board issued Request for
Proposal s No. 026-CCl0 (the "RFP’) to solicit offers on a
contract for internet-based coll aborative construction and
claims reduction support services.
2. As stated in Section Il at page 1, the purpose of the
RFP was
[t]o conmi ssion one or nore firnms to provide
the Board with internet-based collaborative
construction and clai ns reducti on support
services. It is intended that this
technol ogy be gradual ly phased into the
construction programas new projects from
the District’s Capital Construction Five-
year Work Plan cone online. M am -Dade
County Public Schools is the fourth |argest
public school systemin the nation and has a
| arge-scal e on-going capital construction
program

The deadline for subm ssion of proposals in response to the RFP

was Novenber 26, 2002.

3. Section V of the RFP, which was titled “Required
I nformation to be Submtted by Proposers,” prefaced a |ist of
ten specific items with the instruction that “[a]ll proposals
shall contain the follow ng information and shall be presented

inthe followng format[.]” There is no dispute that materi al

conpliance with Section V was mandatory and that proposals could



be—and i

n fact were—+disqualified fromconsideration for

failure to include all of the required information.

4.

provi ded,

Section VI of the RFP set forth the scope of work.

in pertinent part:

The proposer(s) shall provide |Internet

col | aborati ve construction and cl ai ns
reducti on support services for use in
connection with the [Board]’ s capital
construction program whi ch shoul d i ncl ude
but not be limted to, the foll ow ng:

A. The proposer should provide an off-
t he-shel f application product and
application service provider services on a
purely web-based system Users will access
and interface with the application via the
i nternet using Internet Explorer ™browser
sof tware runni ng on conputer workstations
under typical W ndows™ operating system
Users shoul d not have to purchase or have
installed on their workstations any ot her
applications in order to use the application
service provider's application. The
application service provider should host al
applications and data and own and/or own the
| ease to their facility as well as al
har dware and software. The application
shoul d include but not limted to the
fol | ow ng:

9. Customweb site docunments fol ders
and subfol ders creation and organi zati on and
the ability to submt nultiple docunents or
files (select, drag and drop) to the project
web site electronically from authorized
conmput er workstations. Project folders
shoul d be capabl e of storing, including but
not limted to, all plans, draw ngs,
speci fications, contracts, general
condi tions, surveys, geo-technical
phot ographs, reports and ot her docunents



typically encountered in a multiple-Iarge-
proj ect construction program

* * *

11. Ability to submt docunents to
specific web site docunents fol ders or
attach themto specific fornms using
facsimle machines to all ow non-conputer
users to interface with the system Ability
to electronically print docunents directly
to web site docunents folders from ot her
W ndows ™ applications. Ability to downl oad
docunents fromthe project site and to
resubmt them as new versions with al
ori ginal maintai ned and accessi bl e.

* * *

C. Furnish and install a zoomtilt/pan
web- canmera and connect to a high speed
I nt ernet connection at each construction
site. Proposers should provide web canera
server equi pnment and | SP servi ces necessary
to support web canera functions such as
automatic nultiple daily view picture
taking, picture archival and retrieval and
time | apse pl ayback of pictures.

5. Section VII of the RFP, which prescribed various
“submttal requirenents,” stated in relevant part:

Proposers shall indicate in their submttal
the capabilities of their systemregarding
t he above scope of work, as well as the
fol | ow ng:

A. Initial set-up process, list Licenses
requirenents, state the software and
hardware requirenents for MDCPS in order to
use the web- based system (i.e. browser plug-
ins, operating systens, etc).

* * *



E. Describe the training programto train
M DCPS in use of the web-based system on
site, nunber of classes, nunber of students
and hours of training proposed.

* * *

G Describe travel distance fromtechnica
support to MDCPS. Provide technica
support in person at M DCPS when required

Il. The Eval uation

6. On Decenber 9, 2002, a group of individuals who had
been appointed to serve on a comrittee (the “Eval uation
Comm ttee”) whose task was to nmake a recomendati on to the Board
as to whom shoul d be awarded the contract net to review the six
proposal s that were tinely submtted in response to the RFP.
The Eval uation Conm ttee unani nously agreed that the proposals
submtted by E-Buil der, Constructware, and anot her vendor were
responsive to the requirenents of Sections V, VI, and VII|; the
ot her proposers were elimnated fromfurther consideration. The
Eval uation Commttee decided to invite the three remaining
contenders to make presentations to the Eval uation Conmittee at
a later date.

7. The Evaluation Comrittee net again on Decenber 16,
2002. At that tine, the three proposers still in the
conpetition were all owed one hour apiece to denonstrate,
expl ai n, and answer questions about their respective sol utions.

After the presentations, the Evaluation Commttee voted for the



proposal which best nmet the needs of the District. Wen the
votes were tallied, Constructware was the w nner, with E-Buil der
in second place. Accordingly, the Evaluation Commttee agreed
to recomend that the contract be awarded to Constructware.

I11. Relevant Details About Constructware’s Proposal

8. Because the instant protest is based largely on E-
Bui | der’ s contention that Constructware’s proposal was
mat eri ally nonresponsive to several provisions in Sections Vi
and VIl of the RFP, the following is a brief |ook at the
rel evant aspects of Constructware s response to the RFP

9. Inits proposal, Constructware addressed the itens
contained in Section VI by interlining specific responses within
the rel evant | anguage of the RFP, which | anguage was reproduced
inits entirety. For present purposes, given the reasons for
t he recommended di sposition that follows, it is not necessary to
guot e Constructware’s responses to Section VI, which are
included in the evidentiary record in any event. Suffice it to
say that Constructware’s proposal was conplete in the sense that
for each itemlisted in Section VI, Constructware provided a
response, offered a solution, or explained what it could do if
awar ded the contract.

10. Turning to Section VIl, Constructware’ s proposal

stated in pertinent part as follows:



[Wth reference to Section VII.A. ,]
Constructware is a true [Application Service
Provider] requiring only a web-browser and a
connection to the Internet. The System can
function on a 56K connection, but faster
bandw dth is recommended for maxi num

per f or mance.

[Wth reference to Section VII.E. ,]
Constructware has established a team of

i ndividuals specifically geared to train and
i npl enent the application to MDCPS uni que
needs. The Solution Goup is nmade up of
prof essi onal | nplenentation Managers and
Certified Constructware Trainers. |n nost
cases, the Inplenentati on Manager wll neet
wi th your executive teamto understand the
scope of the program/ project(s) and the
desired goal of using the application. Wth
this informati on and direct feedback from
your team the |Inplenentation Manager wl |
devel op a scope docunent to hel p guide the
team through this rollout. This information
will be shared with the Certified
Constructware Trainers to devel op a custom
training plan to neet your goals.

Thr oughout the rollout, the Inplenmentation
Managers will stay in contact with your
executive teamto provide status and update
the rollout plan as the project progresses.
The following is a list of the standard
training and inpl enentati on options
avai |l abl e:

1) Private Training — “2day to 5 day
per student dependi ng on the anobunt of the
product utilized and the type of user
trained. Cass sizes for private training
are limted to 12 students.

2) Train the Trainer — 5 day course
designed to train in-house individuals to
act as your personal certified trainer.



3) Public Training — 3-day course in
our Atlanta Headquarters covering the
maj ority of the nodul es avail abl e.

4) I nplenentation Services

5) Oientation — Ofered as part of
the initial database setup, this orientation
woul d assi st your Constructware Supervisor
on howto get started with the system This
orientation is done renotely utilizing Webex
t echnol ogy.

[Wth reference to Section VII.G ,]

[ b] ecause Constructware is an Internet-based
application, technical support staffs have
not been required to travel to a client’s
site to resolve issues. Constructware
utilizes the Webex technol ogy to revi ew user
browser settings in the event a user has any
probl ens accessing the product. dients
wanting a true web-based system shoul d
exercise caution dealing wth vendors
offering on site technical support. This is
a prime indicator of workstation setups and
addi ti onal software | oads not required on
true web-based sol utions.

Constructware’ s Sol utions Goup offers
consultant visits to ensure proper
connectivity and browser settings in the
event clients |lack the technical staff that
woul d nornmal |y handl e these procedures.

Constructware i s headquartered near Atl anta,
Ceorgia. Al support staff and consultants
are based in this office, but are accustom

[sic] to traveling to client sites

t hr oughout the nati on when required.

| V. E- Bui |l der’ s Prot est

11. By letter dated Decenber 18, 2002, E-Builder was told

that it would not be awarded the contract. The letter, however,

10



did not notify E-Builder, as it should have pursuant to Section
120.57(3)(a), Florida Statutes, that failure to file a fornmal
protest within the time prescribed in Section 120.57(3) woul d
constitute a waiver of proceedings under the Admi nistrative
Procedure Act (“APA’).

12. To better understand what happened next, it is useful
to know that the RFP, at page iii, set up an informal protest
procedure as a nonexlusive alternative to formal adm nistrative
proceedi ngs under the APA. According to this informnal
procedur e,

[p]roposers may file letters of protest no

| ater than 48 hours prior to the Board

Meeting for which the award is scheduled to

be made. These letters of protest wll be

reviewed by Staff. Staff will offer the

protesting proposer the opportunity for a

nmeeting to discuss the protest. If the

proposer is not satisfied with the response

to the protest, he/she may request to

address the School Board.
On January 13, 2003, E-Builder submtted an “Oficial Letter of
Protest” that was tinely under the above quoted provisions
because the Board was scheduled to make the award at its neeting
on January 15, 2003. As a result of E-Builder’s informnal
protest, the itemrelating to the contract in question was
removed fromthe Board' s agenda for January 15.

13. By letter dated February 10, 2003, E- Buil der was

inforned that the Board's staff had decided that the infornmm

11



protest was without nmerit and that E Builder had “failed to
denonstrate viol ati on of any established procedures or

m sconduct on the part of the evaluation conmttee.” E-Builder
was further notified that it could “request to address the
school board [at its next neeting on February 12, 2003, when the
award was expected to be nmade], or invoke the provisions of §
120. 569 Florida Statutes.”

14. On February 12, 2003, within 72 hours after receiving
the letter just discussed, E-Builder delivered to the Board a
letter styled “Supplenent to Oficial Letter of Protest.” In
this supplemental protest letter, E-Builder reiterated its
desire to protest the intended award and expressed its intent to
address the Board later that day. Wile there is roomfor
debate, the undersigned finds and concludes that E-Builder’s
correspondence of February 12, 2003, constituted a “notice of
protest” which was effective to cormmence the formal bid protest
process pursuant to Section 120.57(3)(b), Florida Statutes.

15. At its nmeeting on February 12, 2003, the Board heard
from E-Buil der concerning the pending protest, and foll ow ng
that the recommendation to award Constructware the contract was
tabled. (As of the date of the final hearing, the Board had
taken no further action toward awardi ng the contract.)

16. On February 20, 2003, E-Builder filed with the Board a

“Petition of Commttee Recommendati on Regardi ng Request for

12



Proposal No.: 026-CCl10 and for Formal Adm nistrative Hearing.”
The undersigned finds and concludes that this petition
constituted a tinely filed “formal witten protest” as that term
is used in Section 120.57(3)(b), Florida Statutes; as such, the
February 20, 2003, petition is the operative pleading in this
case.

17. As bases for relief, E-Builder asserted inits
petition, anmong other things, that Constructware’ s proposal was
materially nonresponsive for failure to conmply with several of
the RFP's al l egedly nandatory requirenents. E-Builder also
al l eged that the Evaluation Commttee had failed to take into
account total annual cost when weighing the nerits of the
respective proposal s.*?

CONCLUSI ONS OF LAW

V. Jurisdiction

18. The Division of Administrative Hearings has personal
and subject matter jurisdiction in this proceeding pursuant to
Sections 120.569 and 120.57(1), Florida Statutes, and the
parties have standi ng.

VI. The Burden of Proof

19. Pursuant to Section 120.57(3)(f), Florida Statutes,
t he burden of proof rests with the party opposing the proposed

agency action, here EBuilder. See State Contracting and

Engi neering Corp. v. Departnent of Transp., 709 So. 2d 607, 609

13



(Fla. 1st DCA 1998). E-Builder nust sustain its burden of proof

by a preponderance of the evidence. Florida Dept. of Transp. V.

J.WC. Co., Inc., 396 So. 2d 778, 787 (Fla. 1st DCA 1981).

VII. The Rules of Decision in Bid Protests

A. The Standard of Conduct

20. Section 120.57(3)(f), Florida Statutes, spells out the
rul es of decision applicable in bid protests. |In pertinent
part, the statute provides:

I n a conpetitive-procurenent protest, other
than a rejection of all bids, the

adm ni strative | aw judge shall conduct a de
novo proceeding to determ ne whether the
agency's proposed action is contrary to the
agency's governing statutes, the agency's
rules or policies, or the bid or proposal
specifications. The standard of proof for
such proceedi ngs shall be whether the
proposed agency action was clearly
erroneous, contrary to conpetition,
arbitrary, or capricious.

21. The First District Court of Appeal has construed the
term “de novo proceeding,” as used in Section 120.57(3)(f),
Florida Statutes, to “describe a formof intra-agency review.[?]
The judge may receive evidence, as with any formal hearing under
section 120.57(1), but the object of the proceeding is to

eval uate the action taken by the agency.” State Contracting and

Engi neering Corp. v. Departnent of Transp., 709 So. 2d 607, 609

(Fla. 1st DCA 1998). In this, the court followed its earlier

| ntercontinental Properties, Inc. v. State Dept. of Health and

14



Rehabilitative Services, 606 So. 2d 380, 386 (Fla. 1st DCA

1992), a decision which predates the present version of the bid
protest statute, wherein the court had reasoned:

Al t hough the hearing before the hearing

of ficer was a de novo proceedi ng, that
sinply neans that there was an evidentiary
hearing during which each party had a ful
and fair opportunity to devel op an
evidentiary record for administrative review
purposes. |t does not nean, as the hearing
of ficer apparently thought, that the hearing
officer sits as a substitute for the

Depart ment and nakes a deterni nati on whet her
to award the bid de novo. Instead, the
hearing officer sits in a review capacity,
and nust determ ne whether the bid review
criteria set . . . have been sati sfi ed.

22. In framng the ultimte issue to be decided in this de
novo proceedi ng as being “whether the agency’ s proposed action
is contrary to the agency’s governing statutes, the agency’'s
rules or policies, or the bid or proposal specifications,” the

statute effectively establishes a standard of conduct for the

agency, which is that, in soliciting and accepting bids or
proposal s, the agency nust obey its governing statutes, rules,
and the project specifications. |[If the agency breaches this
standard of conduct, its proposed action is subject to
(recomended) reversal by the admnistrative law judge in a
pr ot est proceedi ng.

23. Consequently, the party protesting the intended award

nmust identify and prove, by the greater weight of the evidence,

15



a specific instance or instances where the agency’ s conduct in
taking its proposed action was either:

(a) contrary to the agency’s governing statutes;

(b) <contrary to the agency’ s rules or policies; or

(c) contrary to the bid or proposal specifications.

24. It is not sufficient, however, for the protester to
prove nerely that the agency violated the general standard of
conduct. By virtue of the applicable standards of “proof,”
whi ch are best understood as standards of review® the protester
additionally nmust establish that the agency’ s m sstep was:

(a) clearly erroneous;

(b) contrary to conpetition; or

(c) an abuse of discretion.

25. The three review standards nentioned in the preceding
par agraph are markedly different fromone another. The abuse of
di scretion standard, for exanple, is nore deferential (or
narrower) than the clearly erroneous standard. The bid protest
revi ew process thus necessarily entails a decision or decisions
regardi ng which of the several standards of review to use in
evaluating a particular action. To do this requires that the
meani ng and applicability of each standard be carefully

consi der ed.

16



B. The Standards of Revi ew

1. The Cearly Erroneous Standard

26. The clearly erroneous standard is generally applied in

reviewing a lower tribunal’s findings of fact. |In Anderson v.

Cty of Bessener Cty, NC , 470 U S 564, 573-74 (1985), the

United States Suprene Court expounded on the meani ng of the
phrase “clearly erroneous,” expl ai ning:

Al t hough the nmeaning of the phrase "clearly
erroneous” is not immedi ately apparent,
certain general principles governing the
exerci se of the appellate court's power to
overturn findings of a [trial] court may be
derived fromour cases. The forenost of
these principles . . . is that "[a] finding
is 'clearly erroneous' when although there
is evidence to support it, the review ng
court on the entire evidence is left with
the definite and firmconviction that a

m st ake has been commtted.”™ . . . . This
standard plainly does not entitle a
reviewi ng court to reverse the finding of
the trier of fact sinply because it is
convinced that it would have decided the
case differently. The review ng court

oversteps the bounds of its duty . . . if it
undertakes to duplicate the role of the
| ower court. "In applying the clearly

erroneous standard to the findings of a
[trial] court sitting without a jury,
appel |l ate courts nust constantly have in
mnd that their function is not to decide
factual issues de novo." . . . . If the
[trial] court's account of the evidence is
plausible in light of the record viewed in
its entirety, the court of appeals may not
reverse it even though convinced that had it
been sitting as the trier of fact, it would
have wei ghed the evidence differently. Were
there are two permi ssible views of the

17



evidence, the factfinder's choi ce between

t hem cannot be clearly erroneous.

(Ctations omtted)(enmphasis added).

27. The Florida Suprene Court has used sonmewhat different

| anguage to give this standard essentially the sane neani ng:

A finding of fact by the trial court

in a

non-jury case will not be set aside on
review unless there is no substanti al
evidence to sustain it, unless it is clearly

agai nst the wei ght of the evidence,

or

unless it was induced by an erroneous view
of the law. A finding which rests on
concl usi ons drawn from undi sput ed evi dence,
rather than on conflicts in the testinony,

does not carry with it the sane

concl usiveness as a finding resting on
probative disputed facts, but is rather in

the nature of a l|legal concl usion.

When the appellate court is convinced that
an express or inferential finding of the
trial court is wthout support of any
substantial evidence, is clearly against the
wei ght of the evidence or that the trial

court has m sapplied the law to the

established facts, then the decision is
"clearly erroneous’ and the appellate court
will reverse because the trial court has

‘failed to give legal effect to the

evidence' inits entirety.

Holl and v. Gross, 89 So. 2d 255, 258 (Fla. 1956)(citation

omtted).

28. Because admnistrative |aw judges are the triers of

fact charged with resol ving disputed issues of material fact

based upon the evidence presented at hearing,

and because bid

protests are fundanmentally de novo proceedi ngs, the undersigned

is not required to defer to the letting authority in regard to

18



any findings of objective historical fact that m ght have been
made in the run-up to prelimnary agency action. It is
exclusively the adm nistrative |law judge’'s job, as the trier of
fact, to ascertain fromthe conpetent, substantial evidence in
the record what actually happened in the past or what reality
presently exists, as if no findings previously had been nade.

29. If, however, the challenged agency action involves an
ultimate factual determ nati on—for exanple, an agency’s
conclusion that a proposal’s departure fromthe project
specifications was a mnor irregularity as opposed to a nmateri al
devi ati on—then sone deference is in order, according to the
clearly erroneous standard of review.* To prevail on an
objection to an ultimate finding, therefore, the protester nust
substantially underm ne the factual predicate for the agency’s
concl usion or convince the judge that a defect in the agency’s
logic led it unequivocally to cormit a m stake.

30. There is another species of agency action that also is
entitled to review under the clearly erroneous standard:
interpretations of statutes for whose adm nistration the agency
is responsible, and interpretations of the agency’s own rul es.

See State Contracting and Engi neering Corp. v. Departnent of

Transp., 709 So. 2d 607, 610 (Fla. 1st DCA 1998). |In deference
to the agency’ s expertise, such interpretations will not be

overturned unless clearly erroneous. 1d.°

19



31. This neans that if the protester objects to the
proposed agency action on the ground that it violates either a
governing statute within the agency’s substantive jurisdiction
or the agency’s own rule, and if, further, the validity of the
objection turns on the neaning, which is in dispute, of the
subj ect statute or rule, then the agency’'s interpretation should
be accorded deference; the chall enged action should stand unl ess
the agency’s interpretation is clearly erroneous (assum ng the
agency acted in accordance therew th).®

2. The Abuse of Discretion Standard

32. The statute requires that agency action (in violation
of the applicable standard of conduct) which is “arbitrary, or
capricious” be set aside. Earlier, the phrase “arbitrary, or
capricious” was equated with the abuse of discretion standard,
see endnote 3, supra, because the concepts are practically
i ndi sti ngui shabl e—and because use of the term “discretion”
serves as a useful rem nder regarding the kind of agency action
revi ewabl e under this highly deferential standard.

33. It has been observed that an arbitrary decision is one
that is not supported by facts or logic, or is despotic. Agrico

Chemi cal Co. v. State Dept. of Environnental Regul ation, 365 So.

2d 759, 763 (Fla. 1st DCA 1978), cert. denied, 376 So. 2d 74

(Fla. 1979). Thus, under the arbitrary or capricious standard,

“an agency is to be subjected only to the nost rudi nentary

20



command of rationality. The reviewing court is not authorized
to exam ne whether the agency’s enpirical conclusions have

support in substantial evidence.” Adam Smth Enterprises, Inc.

v. State Dept. of Environnental Regulation, 553 So. 2d 1260,

1273 (Fla. 1st DCA 1989). Neverthel ess,
the review ng court nust consider whether
t he agency: (1) has considered all rel evant
factors; (2) has given actual, good faith
consideration to those factors; and (3) has
used reason rather than whimto progress

from consi derati on of each of these factors
toits final decision.

34. The second district framed the “arbitrary or
capricious” review standard in these terns: “If an
adm nistrative decision is justifiable under any analysis that a
reasonabl e person would use to reach a decision of sinilar
i nportance, it would seemthat the decision is neither arbitrary

nor capricious.” Dravo Basic Materials Co., Inc. v. State Dept.

of Transp., 602 So. 2d 632, 634 n.3 (Fla. 2d DCA 1992). As the

court observed, this “is usually a fact-intensive
determ nation.” Id. at 634.
35. Conpare the foregoing “arbitrary or capricious”
analysis with the test for review ng discretionary decisions:
"Discretion, in this sense, is abused when
the judicial action is arbitrary, fanciful,
or unreasonabl e, which is another way of

saying that discretion is abused only where
no reasonabl e man woul d take the view
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adopted by the trial court. |If reasonable
men could differ as to the propriety of the
action taken by the trial court, then it
cannot be said that the trial court abused
its discretion.™

Canakaris v. Canakaris, 382 So. 2d 1197, 1203 (Fla. 1980),

quoting Delno v. Market St. Ry. Co., 124 F.2d 965, 967 (9th Gr.

1942). Further,

[t]he trial court's discretionary power is
subject only to the test of reasonabl eness,
but that test requires a determnation of
whet her there is logic and justification for
the result. The trial courts' discretionary
power was never intended to be exercised in
accordance with whimor caprice of the judge
nor in an inconsistent manner. Judges
dealing with cases essentially alike should
reach the sanme result. Different results
reached fromsubstantially the sane facts
conport with neither |ogic nor

reasonabl eness.

Canakaris, 382 So. 2d at 1203
36. Wiether the standard is called “arbitrary or

capricious” or “abuse of discretion,” the scope of review, which
demands maxi num deference, is the sane. Cdearly, then, the
narrow “arbitrary or capricious” standard of review cannot
properly be applied in evaluating all agency actions that m ght
be challenged in a bid protest; rather, this highly deferentia
standard appropriately applies only to those decisions which are
commtted to the agency’ s discretion.

37. Therefore, where the protester objects to agency

action that entails the exercise of discretion, but only in such
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i nstances, the objection cannot be sustained unless the agency
abused its discretion, i.e. acted arbitrarily or capriciously.

3. The Contrary to Conpetition Standard

38. The third standard of review articulated in Section
120.57(3)(f) is unique to bid protests. The “contrary to
conpetition” test is a catch-all which applies to agency actions
that do not turn on the interpretation of a statue or rule, do
not involve the exercise of discretion, and do not depend upon
(or anmount to) a determnation of ultimate fact.

39. Although the contrary to conpetition standard, being
unique to bid protests, is less well defined than the other
revi ew standards, the undersigned concludes that the set of
proscribed actions should include, at a mninum those which:

(a) create the appearance of and opportunity for favoritism (b)
erode public confidence that contracts are awarded equitably and
econonmically; (c) cause the procurenent process to be genuinely
unfair or unreasonably exclusive; or (d) are unethical,

di shonest, illegal, or fraudul ent.

VII1. The Responsiveness of Constructware s Proposal

40. As its primary protest grounds, E-Buil der contends
that Constructware’ s response deviated materially in at |east
six respects fromthe project specifications as set forth in the
RFP, and that, therefore, the Board breached the applicable

standard of conduct by evaluating, rather than rejecting,
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Constructware’s all egedly nonconform ng proposal. Four of the
seven specific protest grounds are based on Constructware’s
alleged failure to conply strictly with the scope of work

requi rements set forth in Section VI of the RFP. E-Buil der
further alleges that Constructware’s proposal deviated in two
mat erial instances fromthe provisions of Section VIl of the
RFP, which specifies the submttal requirements. These alleged
irregularities will be addressed bel ow.

A.  Scope of Wbrk

41. E-Builder’s contentions regardi ng Constructware’s
al | eged nonconpliance with various parts of Section VI are al
prem sed on the idea that the specifications contained therein
were mandatory requirenents. |If instead the provisions of
Section VI were nmerely precatory or directory, however, then E
Buil der’s position would be untenable, as its counsel all but
conceded at final hearing. To prevail on its protest grounds
relating to the scope of work, E-Builder nmust denonstrate that

Section VI unanbi guously inposed mandatory requirenments, which

7

is a question of |aw. See Travelers Indem Co. of Illinois v.

Hut son, 847 So. 2d 1113, 1114 (Fla. 1st DCA 2003) ( “Wet her
anbiguity exists in a contract is . . . a question of law");

accord Specialty Restaurants Corp. v. City of Mam, 501 So. 2d

101, 103 (Fla. 3d DCA 1987).
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42. E-Builder argues that the word “shall” in the sentence

that introduces the scope of work specifications is
determ native. The introductory sentence reads:

The proposer(s) shall provide [the type of]

servi ces [sought under this RFP] which

shoul d i ncl ude but not be limted to, the

follow ng [particular services, products,

and benefits, as described bel ow .
(Enphasi s added). E-Builder interprets this sentence to nean,
effectively, that the proposer(s) shall provide services
including but not limted to the services specifically nentioned
in Section VI.® E-Builder thus plays down the distinction, which

this sentence draws, between (a) the rel evant category of

services and (b) the constituent services—that is, the many

di screte services, products, and benefits that m ght constitute
categorical services, where the rel evant category of services is
defined as “Internet[-based] collaborative construction and

cl ai ms reduction support services for use in connection with the
[ Board]’s capital construction program?”

43. The undersigned, however, considers the distinction
just nentioned to be crucial to the neaning of the sentence in
question. It is clear to the undersigned that the drafters of
the RFP intended, first, to reiterate (perhaps redundantly) that
t he successful proposer shoul d provide®’ a category of services
| abel ed “Internet[-based] collaborative construction and cl ai nms

reducti ons support services” and, next, to describe specific
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services putatively falling within that category that the Board
bel i eved—but was not necessarily convinced—woul d neet its
needs.

44. To explain further, as the undersigned reads the
sentence, the nmandate of “shall” stops at the relative cl ause
begi nning with “whi ch”—and hence enbraces only the category of
services sought. In the relative clause, which nodifies the
referenced category of services by introducing a nonexcl usive
list of particular services that the Board perceived as being
wi thin such category, the word “shoul d” was intended, through
its unm stakable contrast with “shall,” to soften the latter’s
mandat ory connotati on and convey instead advisability or
suitability.'® Put sinply, the relative clause is directory
rat her than mandatory; it connotes strong desire, not decisive
command. **

45. Accordingly, it is concluded, contrary to E-Builder’s
argunent, that Section VI did not unanbi guously mandate the
inclusion of all the listed itens. Rather, Section Vi
unanbi guousl y advi sed prospective proposers that including the
enunerated itens woul d be prudent—while letting them know t hat
alternative solutions had not been ruled out.

46. Moreover, the undersigned concludes that even if the
above interpretation (which accords with the Board s) were not

the only reasonable one, it is at |east a reasonable
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interpretation, and therefore, in any event, the first sentence
of Section VI is anbiguous. Thus, the Board' s interpretation,
if not correct, at a mnimumis not clearly erroneous and hence
shoul d be upheld in this proceedi ng.

47. Finally, because Constructware s proposal addressed
all of the itens listed in Section VI, though arguably w thout
strictly conforming to each and every one, '? the undersigned
concludes that the Board' s decision to evaluate Constructware’s
proposal rather than rejecting it as nonresponsive, which
deci sion was taken in accordance with a perm ssible
interpretation of Section VI, was not clearly erroneous and w |
not be disturbed. *?

B. Submttal Requirenments

48. E-Builder charges that Constructware’s proposal failed
to conmply with Subsections A, E, and F of Section VII of the
RFP. These provi sions—together with Constructware’s particul ar
responses—are set forth above in the Findings of Fact.

49. The parties have not advanced conpeting
interpretations of the relevant | anguage of Section VII. The
under si gned concl udes that the provisions in question are
reasonably cl ear and unanbi guous, nmaki ng parsi ng unnecessary.
The di spositive question, therefore, is whether the Eval uation

Committee’s ultimate factual determ nation that Constructware’s
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proposal materially conformed to Section VIl of the RFP is
clearly erroneous.

50. In conparing Constructware’ s proposal to the RFP
provi sions at issue, the undersigned is not left with a definite
and firmconviction that the Evaluation Conmttee made a m st ake
when it deened Constructware’s proposal to be in materi al
conpliance with Section VII. Thus, the undersigned cannot
conclude that the Evaluation Commttee’ s decision, when neasured
agai nst the applicable standard of review, is clearly erroneous.

C. Oher Factors

51. E-Builder alleges that the Board violated a governing
statute, nanely Section 287.057(2)(a), because, first, the RFP
did not require the proposers to state “the price for each year
the contract nay be renewed” and, second, the Eval uation
Committee failed to consider “the total cost for each year as
submtted by the vendor[s].” See 8§ 287.057(2)(a), FLA STAT.

52. E-Builder’s argunent mnust be rejected because Section
287.057(2)(a), which is located in Part | of Chapter 287,
Florida Statutes, does not apply to constitutional entities such

as school boards. See Dunbar Elec. Supply, Inc. v. School Bd.

of Dade County, 690 So. 2d 1339, 1340 (Fla. 3d DCA 1997). This

[imtation on the chapter’s reach stens fromthe definition of

the term “agency” as set forth in Section 287.012(1), which
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operates to draw into Chapter 287, Part |, only the executive
branch of state governnent. Id.*°

53. Because Section 287.057(2)(a) is not a statute that
governs the Board, the Board was not required to conply with it
in order to neet the standard of conduct prescribed in Section
120.57(3)(f).*® No further analysis is necessary to concl ude
that these protest grounds are without nerit.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED that the Board enter a Final Order
declaring E-Builder’s protest to be without substantial nerit
and aut hori zing the award of the subject contract to
Construct war e.

DONE AND ENTERED t his 10th day of October, 2003, in

Tal | ahassee, Leon County, Flori da.

JOHN G. VAN LANI NGHAM

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us
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Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 10th day of October, 2003.

ENDNOTES

'/ Allegations that were not raised at the final hearing or
argued in E Builder’s Proposed Recommended Order have been
rejected as unpersuasive and will not be discussed herein.

2/  Because DOAH is al ways i ndependent of the letting authority,
see § 120.65(1), Florida Statutes, it mght be preferable to

| abel bid protests before DOAH a form of inter-agency review or,
alternatively, intra-branch review, however, because the letting
authority itself ultimately renders the final order, the first
district’s nomenclature is not incorrect.

3/ The term“standard of proof” as used in § 120.57(3)(f)
reasonably may be interpreted to reference standards of review
This is because, while the “standard of proof” sentence fails to
mention any conmmon standards of proof, it does articulate two
accepted standards of review. (1) the “clearly erroneous”
standard and (2) the abuse of discretion (= “arbitrary, or
capricious”) standard. (The “contrary to conpetition”

st andar d—whet her it be a standard of proof or standard of
review—s unique to bid protests.)

4 An ultimate factual deternmination is a conclusion derived by
reasoni ng fromobjective facts; it frequently involves the
application of a legal principle or rule to historical facts:
e.g. the driver failed to use reasonable care under the

ci rcunstances and therefore was negligent; and it nmay be infused
with policy considerations. Reaching an ultimte factua

finding requires that judgnent calls be nade which are unlike
those that attend the pure fact finding functions of weighing
evi dence and choosi ng between conflicting but permnissible views
of reality.

°/  Fromthe general principle of deference follows the nore
specific rule that an agency’'s interpretation need not be the
sol e possible interpretation or even the nost desirable one; it
need only be within the range of perm ssible interpretations.
State Bd. of Optonetry v. Florida Soc. of Ophthal npl ogy, 538 So.
2d 878, 885 (Fla. 1st DCA 1988); see al so Suddath Van Li nes,
Inc. v. State Dept. of Environnental Protection, 668 So. 2d 209,
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212 (Fla. 1st DCA 1996). However, “[t]he deference granted an
agency’s interpretation is not absolute.” Departnent of Natural

Resources v. Wngfield Devel opmrent Co., 581 So. 2d 193, 197
(Fla. 1st DCA 1991). (Qbviously, an agency cannot inplenent any
concei vabl e construction of a statute or rule no matter how
strained, stilted, or fanciful it mght be. 1d. Rather, "only
a perm ssible construction” will be upheld by the courts.

Fl orida Soc. of Ophthal nol ogy, 538 So. 2d at 885. Accordingly,
“Iw] hen the agency's construction clearly contradicts the
unanbi guous | anguage of the rule, the construction is clearly
erroneous and cannot stand.” Wodley v. Departnent of Health
and Rehabilitative Services, 505 So. 2d 676, 678 (Fla. 1st DCA
1987); see al so Legal Environnental Assistance Foundation v.
Board of County Conirs of Brevard County, 642 So. 2d 1081, 1083-
84 (Fla. 1994) (“unreasonable interpretation” will not be
sust ai ned).

®/  The same standard of review also applies, in a protest
foll ow ng the announcenent of an intended award, with regard to
prelimnary agency action taken upon the agency’'s interpretation
of the project specifications—but perhaps for a reason other

t han deference to agency expertise. Section 120.57(3)(b),
Florida Statutes, provides a renedy for badly-witten or

anbi guous specifications: they may be protested within 72 hours
after the posting of the specifications. The failure to avail
oneself of this renedy effects a waiver of the right to conplain
about the specifications per se. Consequently, if the dispute
in a protest challenging a proposed award turns on the
interpretation of an anbi guous, vague, or unreasonable

speci fication, which could have been corrected or clarified
prior to acceptance of the bids or proposals had a tinely
specifications protest been brought, and if the agency has acted
thereafter in accordance with a perm ssible interpretation of
the specification (i.e. one that is not clearly erroneous), then
t he agency’s intended action should be uphel d—not necessarily
out of deference to agency expertise, but as a result of the
protester’s waiver of the right to seek relief based on a faulty
specification. |f, however, the agency has acted contrary to
the plain | anguage of a | awful specification, then its action
shoul d probably be corrected, for in that event the prelimnary
agency action likely would be clearly erroneous or contrary to
conpetition; in that situation, there should be no waiver,
because a reasonabl e person woul d not protest an unanbi guous
specification that facially confornms to Florida procurenment |aw.
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I If Section VI were found to be anmbiguous as a matter of |aw,
then the Board s prelimnary action would be upheld, provided
the Board acted in accordance with a perm ssible interpretation
of the specifications at issue. See endnote 6, supra, and
acconpanyi ng text.

8 1f “should” were intended to nean “shall” in the subject
sentence, as E-Builder urges, then Section VI would contain both
a mandate to provide the listed services and a prohibitory
conmand not to provide only those services. Under E-Builder’s
construction, in other words, the successful proposer would be
required to provide the enunerated services—and then sone.

°/  Here, the word “should” is used in its capacity as the past

tense of “shall.” Note, in contrast, that “should’” was not used
as the past tense of “shall” in the first sentence of Section
VI .

19/ Because the word “should,” like nmany words in the English

| anguage, can have different shades of neani ng dependi ng on the
context, judicial interpretations of the term*®“should” as used
in other situations are of relatively limted value. |ndeed,

al t hough the parties have found sone cases in which “shoul d” was
gi ven a mandatory connotation, and others wherein “shoul d” was
deened directory or perm ssive, none is on point. Conpare
United States v. Anderson, 798 F.2d 919, 923-24 (7th Cr

1986) (hol ding that, where the rel evant ethical canon provides
that a judge “should not” engage in ex parte comrunicati ons,
jury properly may be instructed that the Code of Judici al
Conduct requires the presence of both sides in judicial
proceedi ngs because the word “should” is commonly interpreted to
mean “shall”), with State of Florida v. Thomas, 528 So. 2d 1274,
1275-76 (Fla. 3d DCA 1988) (procedural rule specifying that
“statutory maxi mum sentence should be inposed” in a particul ar
situation left roomfor exercise of judicial discretion because,
read in context, the term“should” was directory rather than
mandatory). In this case, in arriving at what is considered to
be the plain and natural neaning of Section VI, the undersigned
has relied | ess on previous appellate decisions than on common
sense and a practical understandi ng of nodern usage.

1/ The undersigned views the relative clause, in this context,

as bei ng sonmewhat stronger than precatory; the word “shoul d”
here, it seens, is not so nuch expressing a wish as forcefully
i nstructing woul d-be proposers that the enunerated itens had
better be included—er equival ent or superior services offered
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in their stead. Thus, while the relative clause was not neant
to be mandatory, the Evaluation Conm ttee neverthel ess was
justified in rejecting one of the proposals as inadequate for
failing to include a sufficient nunber of the enunerated itens
wi thout offering acceptable alternative sol utions.

12/ As used in the acconpanying text, the words “arguably” and
“strictly” should be enphasized, for the undersigned is not

per suaded that Constructware’ s proposal was materially deficient
even if Section VI were construed to i npose nmandatory
requirenents. Although it is not necessary to explore this
subject in detail, the undersigned believes that Constructware’s
proposal is in substantial conpliance, at |east, with Section
VI, and he woul d be hard-pressed to declare that any of the

al | eged devi ations were material deviations. |In this regard,

t he undersigned is mndful that while “a bid containing a
material variance is unacceptable, not every deviation fromthe

invitation to bid is material. [A deviation] is material if it
gi ves the bidder a substantial advantage over the other bidders
and thereby restricts or stifles conpetition.” Tropabest Foods,

Inc. v. State Dept. of General Services, 493 So. 2d 50, 52 (Fla.
1st DCA 1986). “The test for measuring whether a deviation in a
bidis sufficiently material to destroy its conpetitive
character is whether the variation affects the anount of the bid
by giving the bidder an advantage or benefit not enjoyed by

ot her bidders.” Harry Pepper & Associates, Inc. v. Cty of Cape
Coral, 352 So. 2d 1190, 1193 (Fla. 2d DCA 1977).

13/ The Board’s decision that Constructware’s proposa

materially conplied with Section VI was an ultimte factual
determ nation and therefore is entitled to sone deference in
this proceeding. See endnote 4, supra, and acconpanying text.

147§ 287.012(1) provides that:

“Agency"” neans any of the various state
of ficers, departnments, boards, comm ssions,
di vi si ons, bureaus, and councils and any
ot her unit of organization, however
desi gnated, of the executive branch of state
government. “Agency” does not include the
uni versity and col |l ege boards of trustees or
the state universities and coll eges.
15/ As the court noted in Dunbar, there is one exception to this
general statenent regarding the chapter’s scope. The
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Consultants’ Conpetitive Negotiation Act, which is codified in §
287. 055, enploys a special definition of “agency” that
specifically includes school boards. See §
287.055(2)(b) (“* Agency’ neans the state, a state agency, a
muni ci pality, a political subdivision, a school district, or a
school board.”). As a result, school boards nust conply with §
287. 055 when they purchase “professional services” as defined in
8§ 287.055(2)(a). In this case, however, the Board is not
seeking to acquire “professional services” within the neaning of
§ 287.055(2)(a). Thus, the Consultants’ Conpetitive Negotiation
Act is not presently relevant.

1/ |n R N Expertise, Inc. v. M ani-Dade County School Board,
et al., DOAH Case No. 01-2663BI D, 2002 W. 185217
(Fla.Div. Adm n. Hrgs. 2002), the undersigned entered a
Recommended Order, which the Board | ater adopted in toto,
wherein it was urged that the Board s prelimnary decision to
award a contract for drug screening services be resci nded—n
part because the award woul d have been contrary to Section
287.057(2) and other provisions of Chapter 287, Part |I. In that
case, however, the Board did not tinely bring the Dunbar
decision to the undersigned s attention, or otherw se suggest
that the provisions of Chapter 287 not be applied as governing
statutes, as was done here. (Moreover, as it happened, any
error in the application of Chapter 287 in RN Expertise was
harm ess, because the outconme woul d have been the same
regardless.) To the limted extent that R N Expertise is in
conflict with Dunbar, the undersigned nust recede fromthe
former in favor of the latter.

COPI ES FURNI SHED,

Aaron R Resnick, Esquire
GQunster, Yoakley & Stewart, P.A
One Bi scayne Tower, Suite 3400
2 South Bi scayne Boul evard
Mam , Florida 33131

Luis M Garcia, Esquire

M am - Dade County School Board

1450 Northeast 2nd Avenue, Suite 400
Mam , Florida 33132
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Mtchell A Bierman, Esquire
Wei ss, Serota, Helfrman, Pastoriza
& CGuedes, P. A
2665 Sout h Bayshore Drive, Suite 420
Mam , Florida 33133

Merrett R Stierheim

| nt eri m Superi nt endent

M am - Dade County School Board

1450 Northeast Second Avenue, No. 912
Mam , Florida 33132-1394

Honor abl e Ji m Hor ne

Conmi ssi oner of Education
Turlington Building, Suite 1514
325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

Dani el J. Wodring, General Counse
Depart ment of Education

Turlington Building, Suite 1244
325 West Gaines Street

Tal | ahassee, Florida 32399-0400

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recomended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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